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Committee:   Commons & Village Green Registration Panel 
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Title:  Application for land at Wannock Road, Polegate to be registered as a 

town or village green 
 
Applicant:  Mr Paul Woolmer 
 
Application No: 1356  
 
Contact Officer: Christopher Wilkinson, Tel. 01273 335744 
 
Local Member: Councillor Daniel Shing and Councillor Stephen Shing 
 
-------------------------------------------------------------------------------------------------------------------------- 
 
Recommendation 
 
To reject the application, pursuant to section 15 of the Commons Act 2006, of Mr P. 
Woolmer to register land at Wannock Road, Polegate as a town or village green.   
 
-------------------------------------------------------------------------------------------------------------------------- 
 
The Site  
 
1. The application land (as shown on the plan below) is roughly rectangular in shape and is 

located to the south east of Wannock Road, Polegate (“the Land”). Along the north 
western boundary (and within the boundary of the Land), where the Land borders 
Wannock Road, there is a car park, a hall and a playground for children.  There is a 
metal fence marking the boundary of the Land and the public footway.  A hedge 
demarcates the remaining three boundaries; beyond this hedge, are the gardens of 
adjoining landowners.  
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2. The Land is owned by Polegate Town Council, Council Office, 49 High Street, Polegate, 
East Sussex, BN26 6AL.  The Land was first registered on 13 October 2009 under title 
number ESX 325 663.  The Parish Council of the Parish of Hailsham acquired the Land 
by way of Conveyance from Clement Knight and Alfred Wiggins in 1926.  Polegate Town 
Council is the successor in title to the Parish Council of Hailsham.   

 
3. The evidence shows that three of the perimeters of the Land are naturally hedged with 

thick shrubbery.  The fourth, that abuts the road, has a metal fence with a gate to access 
the play park and a wide entrance for vehicle access to the car park.  This side is used 
as the entrance to the Land. 

 
4. Members are referred to the plan and application.  Mr Paul Woolmer (“the Applicant”) 

was prompted to make such application after he became aware that Polegate Town 
Council was considering granting permission to a commercial undertaking to build on the 
Land, namely a doctors surgery.   

 
5. The Applicant subsequently formed a local interest group, Keep Our Recreation Ground 

Intact (“KORGI”) in March 2009. 
 
 
The Law   
 
6. The Application was made pursuant to the Commons Act 2006. That Act requires each 

registration authority to maintain a register of town and village greens within its area. 
Section 15 provides for the registration of land as a town or village green where the 
relevant statutory criteria are established in relation to such land. 

 
7. The Application seeks the registration of the Land by virtue of the operation of Section 

15 (2) of the 2006 Act. Under that provision, land is to be registered as a town or village 
green where:- 

 
(a) a significant number of the inhabitants of any locality, or of any neighbourhood 

within a locality, have indulged as of right in lawful sports and pastimes on the 
land for a period of at least 20 years; and  

 
(b) they continue to do so at the time of the application. 

 
8. The application is subject to subsection (6) which provides that in the determination of 

the relevant 20 year period, any period during which access to the land was prohibited to 
members of the public by reason of any enactment must be disregarded. 

 
9. Therefore, for the Application to succeed, it must be established that:- 
 

(i) the Application Land comprises “land” within the meaning of the 2006 Act; 
(ii) the Land has been used for lawful sports and pastimes; 
(iii) such use has been for a period of not less than 20 years; 
(iv) and that use is continued at the date of the application; 
(iv) such use has been by a significant number of the inhabitants of a locality or 

of a neighbourhood within a locality; 
(v) such use has been as of right, i.e. without force, without secrecy, and without 

permission (nec vi, nec clam, nec precario). 
 
10. There is no distinction in law between a ‘town’ or ‘village’ green. The term ‘town’ green 

simply tends to be used where the green is physically situated in a town or other urban 
area. 

 
 
The Burden and Standard of Proof 

78



  
 

 
11. The burden of proving that the Land has become a town or village green rests with the 

Applicant for registration. The standard of proof is the balance of probabilities. 
 
12. Further, when considering whether or not the Applicant has discharged the evidential 

burden of proving that the Land has become a town or village green, it is important to 
have regard to the guidance given by Lord Bingham in R. v Sunderland City Council 
ex parte Beresford1  where, at paragraph 2, he noted as follows:- 

 
As Pill LJ. rightly pointed out in R v Suffolk County Council ex parte Steed 
(1996) 75 P&CR 102, 111 “it is no trivial matter for a landowner to have land, 
whether in public or private ownership, registered as a town green …”. It is 
accordingly necessary that all ingredients of this definition should be met before 
land is registered, and decision makers must consider carefully whether the 
land in question has been used by inhabitants of a locality for indulgence in 
what are properly to be regarded as lawful sports and pastimes and whether the 
temporal limit of 20 years’ indulgence or more is met. 

 
13. Hence, all the elements required to establish that land has become a town or village 

green must be properly and strictly proved by the Applicant on the balance of 
probabilities. 

 
 
Statutory Criteria 
 
14. Caselaw has provided helpful rulings and guidance on the various elements of the 

statutory criteria required to be established for land to be registered as a town or village 
green which I shall refer to in turn below. 

 
Land 
 
15. Any land that is registered as a village green must be clearly defined so that it is clear 

what area of land is subject to the rights that flow from village green registration. 
 
16. It was stated by way of obiter dictum by the majority of the House of Lords in 

Oxfordshire County Council v. Oxford City Council2 that there is no requirement that 
a piece of land must have any particular characteristics consistent with the concept of a 
village green in order to be registered. In that case, the Trap Grounds application site did 
not fit the traditional image of a village green. Part of it comprised reed beds and a 
significant part of the remainder consisted of scrubland.  It was thus “not idyllic” in the 
words of Lord Hoffmann. The majority view given by Lord Hoffmann was that the 
physical characteristics of land could not in themselves preclude it from being a village 
green. In justifying that view, he noted in particular that there was no authority, either at 
common law or in statute, which supported the proposition that the definition of a village 
green should be so restricted, and further, that any test to that effect would be inherently 
uncertain and too vague.3 It is also relevant to note that the Commons Act 2006 passed 
subsequently did not seek to further restrict the definition of a village green in that 
regard. 

 
17. An alternative minority view was expressed in Oxfordshire County Council v Oxford 

City Council by Lord Scott who noted that some new village greens registered did 
appear to be stretching the concept of a village green beyond the limits which Parliament 
intended. He noted the ordinary dictionary meaning of a “green” as being “a piece of 
public or common grassy land” which ought to be applied in constructing section 22(1) of 
the Commons Registration Act 1965, the predecessor to Section 15 of the 2006 Act, 

                                                 
1 [2004] 1 AC 889. 
2 [2006] 2 AC 674 per Lord Hoffmann at paragraphs 37 to 39. 
3 Ibid at paragraph 39. 
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rather than land being registered that no one would recognise as a town or village 
green.4 

 
Lawful Sports and Pastimes 
 
18. It was made clear in R. v. Oxfordshire County Council ex parte Sunningwell Parish 

Council5 that “lawful sports and pastimes” is a composite expression and so it is 
sufficient for a use to be either a lawful sport or a lawful pastime. Moreover, it includes 
present day sports and pastimes and the activities can be informal in nature. Hence, it 
includes recreational walking, with or without dogs, and children’s play. 

 
19. However, this element does not include walking of such a character as would give rise to 

a presumption of dedication as a public right of way.6 
 
Continuity and Sufficiency of Use over 20 Year Period 
 
20. The qualifying use for lawful sports and pastimes must be continuous throughout the 

relevant 20 year period: Hollins v. Verney7. 
 
21. Further, the use has to be of such a nature and frequency as to show the landowner that 

a right is being asserted and it must be more than sporadic intrusion onto the land. It 
must give the landowner the appearance that rights of a continuous nature are being 
asserted. The fundamental issue is to assess how the matters would have appeared to 
the landowner: R. (on the application of Lewis) v. Redcar and Cleveland Borough 
Council.8 

 
Locality or Neighbourhood within a Locality 
 
22. A “locality” must be a division of the County known to the law, such as a borough, parish 

or manor: MoD v Wiltshire CC;9 R. (on the application of Cheltenham Builders 
Limited) v. South Gloucestershire DC;10 and R. (Laing Homes Limited) v. 
Buckinghamshire CC.11 A locality cannot be created simply by drawing a line on a 
plan: Cheltenham Builders cas 12e.   

 
23. In contrast, a “neighbourhood” need not be a recognised administrative unit. A housing 

estate can be a neighbourhood: R. (McAlpine) v. Staffordshire County Council.13 
However, a neighbourhood cannot be any area drawn on a map. Instead, it must have a 
sufficient degree of cohesiveness: Cheltenham Builders case.14 

 
24. Neighbourhood may include one or more neighbourhoods, provided that they are 

neighbourhoods within a locality.15 
 
Significant Number 
 
25. “Significant” does not mean considerable or substantial. What matters is that the number 

of people using the land in question has to be sufficient to indicate that their use of the 
land signifies that it is in general used by the local community for lawful sports and 

                                                 
4 See paragraphs 71 to 83. 
5 [2000] 1 AC 335 at 356F to 357E. 
6 See Sullivan J. in R. (Laing Homes Limited) v. Buckinghamshire County Council [2004] 1 P & CR 573 at 598. 
7 (1884) 13 QBD 304. 
8 [2010] UKSC 11 at paragraph 36. 
9 [1995] 4 All ER 931 at page 937b-e. 
10 [2003] EWHC 2803 (Admin) at paragraphs 72 to 84. 
11 [2004] 1 P & CR 573 at paragraph 133. 
12 [2003] EWHC 2803 (Admin) at paragraphs 41 to 48. 
13 [2002] EWHC 76 (Admin). 
14 At paragraph 85. 
15 Leeds Group Plc v Leeds City Council [2010] EWCA Civ 1438  
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pastimes, rather than occasional use by individuals as trespassers: R. (McAlpine) v. 
Staffordshire County Council.16 

 
As of Right 
 
26. Use of land “as of right” is a use without force, without secrecy and without permission. It 

was made clear in R. v. Oxfordshire County Council ex parte Sunningwell Parish 
Council17  that the issue does not turn on the subjective intention, knowledge or belief of 
users of the land.  

 
27. “Force” may mean physical force to gain access to land, for example by breaking a 

padlock or cutting down a fence. In Cheltenham Builders it was also confirmed that 
force may not just mean violent acts, but also use of the land subsequent to the 
landowner signifying his objection to use of it.18 

 
28. There has been no judicial comment on the meaning of use “without secrecy” and 

accordingly it should be interpreted in its ordinary meaning: open use which is capable of 
being noticed by the landowner.19 

 
29. “Permission” can be expressly given or be implied from the landowner’s conduct, but it 

cannot be implied from the mere inaction or acts of encouragement of the landowner: R. 
v. Sunderland City Council ex parte Beresford.20 Tolerance does not imply 
permission. 

 
 
The Application  
 
30. The County Council received the Application on 7 December 2009. The Application was 

made pursuant to Section 15(2).  This section permits an application to be submitted to 
the Commons Registration Authority (“the County Council”). 

 
 
Consultations and Representations 
 
31. The Application was advertised on site and in the Eastbourne Gazette on 30 December 

2009. All interested parties, Wealden District Council and Polegate Town Council were 
sent copies of the notice, and copies were available to view by members of the public at 
County Hall, Lewes and Wealden District Council offices in Hailsham. The Local 
Members, Councillor D. Shing and Councillor S. Shing were informed of the Application 
by way of letter dated 21 December 2009. 

 
32. The Council has received a response to the Application from Polegate Town Council, 

who is also the landowner, they contest the Application.   
 
33. Wealden District Council did not respond to the Application. 
 
34. Councillor D. Shing responded by way of email stating he was in full support of the 

application to register the land. 
 
35. Councillor S. Shing did not comment on the application but requested that he be kept 

informed of the progress of the application. 
 

                                                 
16 [2002] EWHC 76 (Admin) at 77. 
17 [2000] 1 AC 335. 
18 [2003] EWHC 2803 (Admin) at paragraph 91. 
19 J. Riddall, paragraph 29 
20 [2004] 1 AC 889. 
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30. Copies of all submissions and evidence can be found in the background papers in the      
Members Room. 

 
 
The merits of the Application 
 
36. The Applicant asserts that the land has become a village green on the basis that the 

land has been used by a significant number of the local inhabitants of a locality or 
neighbourhood within a locality for lawful sports and pastimes as of right for not less than 
twenty years, and that this use has been continuous up to December 2009. 
 

37. The Applicant, to support their application, has also produced 44 Open Spaces Society 
evidence questionnaires, a letter and an email.  Further evidence disclosed was in the 
form of site photographs; land registry documents, extracts from minutes of Polegate 
Town Council meetings, minutes from a KORGI meeting, two Conveyances of 1922 and 
1926 respectively, a copy of byelaws made in 1955 and a souvenir programme of Queen 
Elizabeth’s coronation. 

 
38. The Applicant, in the background information supplied in support of the application, 

states that a fete took place on the land annually until the mid 1980’s.  The Applicant 
also submits that a plaque commemorating the war dead was provided by KORGI and 
installed by Polegate Town Council in November 2009. 

 
39. An objection to the Application was received on 23 February 2010 from Hedleys 

Solicitors LLP.  Hedleys Solicitors have been instructed by Polegate Town Council (“the 
Objector”).  They contest the claim and assert, in summary, that the statutory criteria 
have not been met for the following reasons: 

 
(i) The Conveyances are indicative that the public’s use of the land is by right and 

not as of right. 
(ii) The statutory purpose for which the land was to be, and is, held is not specified 

in the conveyance nor on the registered title. 
(iii) The owner, by placing football goalposts, a fenced cricket square and public 

seats, shows their ability to exclude members of the local community when 
they so wish. 

(iv) The building on part of the claimed land is inconsistent with a village green. 
 
40. In support of their submissions the Objector submitted byelaws of 1955 made under the 

Local Government Act 1894, a letting agreement with the Cricket Club, service level 
agreement with Youth Club, letting agreement with the Football Club, papers relating to 
the grounds maintenance, an Invoice for Cricket, an approach to use the ground by a 
pre-school group, public toilets maintenance agreement and an invoice for the playing of 
football on the Land. 

 
41. The Applicant submitted a comment on the Objector’s response in which he replied to 

each point of their objection. 
 

42. In light of the Supreme Court decision in Redcar21 the Objector submitted additional 
comments regarding their previous submissions.  The Objector concludes that all 
previous submissions remain correct. 

 
 
Conveyances of 1922 and 1926 
 
43. The Applicant submitted two conveyances one from 1922 and one from1926.  The key 

provisions are extracted below. 
 

 
21 R (on the application of Lewis) v Redcar and Cleveland Borough Council and Another [2010] UKSC 11 
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44. The conveyance of 1922 (“1922 Conveyance”) is entitled ‘conveyance of 5 acres or 
thereabouts of freehold land within the parish of Jevington, Sussex’.  It was made 
between Mr H.B. Marchant and Mr Rupert Gwynne and others. 

 
45. The first page states the cost to be paid, establishes the new owners shall hold the Land 

under joint tenancy and also, 
 

[that] the covenants hereinafter contained shall be binding on the land and 
hereditaments hereby conveyed into whosoever hands the same shall come. 

 
46. For informative purposes hereditaments are ‘historically, any real property capable of 

being passed to an heir.’22 
 
47. The second paragraph of the schedule states that,  

 
The hereditaments hereby conveyed and any building erected thereon shall not 
at any time be used for any purpose whatsoever other than that of a recreation 
ground or purpose ancillary thereto. 

 
48. The conveyance of 1926 between Clement Knight and another and Hailsham Parish 

Council (“the 1926 Conveyance”) with respect to the Polegate Recreation Ground in the 
Parish of Jevington in the County of Sussex intended to transfer ‘the said hereditaments 
to the [Parish] Council.’ 

 
49. There is no reference in the 1926 Conveyance to the statutory power under which the 

Land was thereby transferred. The particularly relevant part of that Conveyance states 
that the Land is conveyed to the Parish Council:- 

 
To hold the same unto the Council subject so far as thereby affected to the 
covenants on the part of the said Rupert Sackville Gwynne and the Trustees in 
the purchase deed contained upon trust to permit the same to be used as a 
public recreation ground for the benefit of the inhabitants of the Village of 
Polegate in the Parish of Hailsham. 

 
 
Application of section 15(2) 
 
a)  Land 
 
50. The Objector has raised a challenge to the extent of the area being claimed because of 

the existence of buildings on part of the land, and also because organised sports and 
pastimes have been carried out.  

 
51. In relation to the existence of buildings, the Objector has stated that (without prejudice to 

their argument that the land should not be registered at all), if the registration is granted 
such registration should exclude the buildings currently in existence on the land since 
lawful sports and pastimes could not have been carried out on that area. The Applicant 
also states in his further submissions that the buildings are not registrable as part of any 
village green claim. 

 
52. If the Committee is minded to grant this application and allow registration, it is suggested 

that the buildings should be excluded from registration. 
 
53. As detailed above, the Objector considers that the areas used for organised games 

should be excluded from the registration (should registration be granted). This issue is 
dealt with below at paragraphs 76-83. 

                                                 
22 -- Oxford Dictionary of Law, E. Martin and J. Law (eds) (6edn 2006) 
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b) Local inhabitants of any locality or neighbourhood within a locality 
 
54. The user evidence questionnaires contained a question which attempts to illustrate the 

cohesiveness of the local community by asking the user to tick boxes as to what 
recognisable facilities are available to the inhabitants of the locality.  A list of twelve 
facilities is stated including school catchment area, community centre, place of worship 
and shops.  There is also a box inviting any other facilities that are available. 

 
55. The Parish of Polegate is identified as the claimed neighbourhood. A Parish is capable 

of amounting to a locality. 34 out of 44 users are resident in Polegate Ward, and it is 
considered that, on the balance of probabilities, the Land is enjoyed by the inhabitants of 
a locality. 

  
c) Lawful sports and pastimes on the land 
 
56. The Applicant must also demonstrate that the Land has been used for lawful sports and 

pastimes.  According to Lord Hoffmann this, ‘is not two classes of activities but a single 
composite class’23 in order to cover all lawful activities enjoyed on the Land, including 
the taking of air.  These activities can vary depending on the time of year or ‘according to 
changing tastes or wishes [of the user].’24 

 
57. Question 23 of the user evidence questionnaires ask the user to tick boxes for all the 

activities they have seen taking place on the Land.  There are eighteen listed activities 
including football, dog walking, picnicking and children playing.  There is also a box 
inviting any other activities witnessed. 

 
58. Upon reviewing the questionnaires the users have witnessed a variety of activities 

including walking, kite flying, picnicking and carol singing.  The three most frequently 
witnessed lawful sports and pastimes were children playing (41), cricket (40) and football 
(39).  The cumulative total of all activities witnessed was 325. Other activities listed 
include kite flying, children playing, fetes and walking. This information is illustrated in 
graph form in the background documents. 

 
59. Question 16 of the same questionnaire asks the user to detail what activities they have 

taken part in.  The cumulative total is 85.  It is noted that this question does not have the 
same tick boxes as question 23, and one of the responses noted was observing (6). 

 
60. The most frequent responses to question 16 were: children playing (12), football (11) 

and cricket (11).  General play (8), sport (6) and stoolball (6) were also recorded.  This 
information is illustrated in graph form in the background documents. 

 
61. Polegate Town Council stated in their letter of 24 June 2011 that the football club has 

been using and paying for the field once to twice per week during the football season, as 
has the cricket club. Both have used and paid for the use of the field for approximately 
twenty six sessions per season. In addition stool ball has been played six times per 
season. Subsequently the use of the Land by the football, cricket and stool ball clubs 
would need to be discounted from the lawful sports and pastimes undertaken in 
determining whether the statutory criteria have been met because such use would have 
been by permission. However, this would not mean that stoolball, football or cricket that 
had been played by groups without such payment would need to be discounted, since 
these activities may have been ‘as of right’. However, no distinction is made on this point 
in the user evidence questionnaires. 

 

                                                 
23 R v Oxfordshire County Council and Another, Ex parte Sunningwell Parish Council [2000] 1 A.C. 335 
24 J. Riddall, ‘Getting Greens Registered: A guide to law and procedure for town and village greens’ (2007) 
paragraph 43 
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62. Even taking into account use of the land with permission as discussed at paragraph 61 
above, the Land has been used, on the balance of probabilities, for lawful sports and 
pastimes given the level of use for the other activities. 

 
d) For a period of at least 20 years 
 
63. The Application was received by the Council in 2009.  The period of use must, therefore 

date from, at least, 1989.  It must be shown that use within this period is continual and 
regular.  Of the 44 people to have completed questionnaires 22 users have used the 
land within this twenty year period, with some using it back to the 1940’s (U32, U17). 

 
64. The users who are still using the Land (35) state their use to be between a couple of 

times a week to monthly.  Some state they use the Land less often than when they were 
children. 

 
65. There are several users (6) who have used the Land for a period of twenty years which 

is outside of the time identified above.  There is one user (U19) whose use is recorded 
back to 1926. 

 
66. Upon examination of the user evidence forms it is submitted that, on the balance of 

probabilities, use of the Land has been enjoyed for a period of at least twenty years. 
 
e) Have indulged as of right 
 
67. For use to have been ‘as of right’, three particular conditions must be satisfied; use 

without force, without secrecy and without permission. 
 
(i) Not by force 
 
68. Access to the Land is freely gained along its north western boundary.  There is a metal 

fence roughly three feet high with two gates in it.  None of the user evidence 
questionnaires record ever having to use force to gain access to the Land. 

 
69. The Objector, in their response of 23 February 2010 at paragraph nine state that, “the 

public and in particular local inhabitants have used part of the land without force.”   
 

70. Accordingly, use has not been by force and this part of the test has been satisfied. 
 

(ii) Not by stealth 
 
71. The Land has not been enjoyed in secrecy, with the Objector stating in their response, 

again at paragraph nine, that the “local inhabitants have used part of the land… openly 
(i.e. not secretly).” 

 
72. None of the user evidence records use of the Land in secrecy.  Therefore, this part of 

the test has been satisfied. 
 

(iii) Not by Permission 
 

73. The user evidence questionnaire, at question 28, specifically asks if permission was 
ever sought for activities on the land.  Whilst the majority of users state no (with U6, 
U30, U36 and U43 stating it not to be necessary) three users were aware of 
permission being needed (U10, U15, U28) from Polegate Town Council.  U15 states 
that a payment was made for an annual term.  No evidence has been offered as to 
what this payment was or what type of use was permitted in return. 
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74. The Objector submits, at paragraph nine of their response, that they have “not 
sought to prevent public access and [have] not erected signs indicating [their] 
ownership or control”. 
 

75. The Objector submits that if they make known to the users of the land that their use 
is by permission then it cannot be said that use of the land is without permission.  
This is correct and is an interpretation of the opinion of Patteson J in Finnis;25 

 
“If a man opens his land, so that the public pass over it continually, the 
public… would be entitled to pass over it… and if the party does not mean to 
dedicate it… but only to give a licence, he should do some act to show that 
he gives a licence only.”26 

 
76. Accordingly, the challenge, or intention to grant permission, on the part of the 

Objector must be by way of an obvious and overt act.  In the case of 
Godmanchester27 Lord Scott was of the opinion that overt acts should, 
‘demonstrate to the public that the landowner had no intention to dedicate’28.  In the 
absence of any obvious and overt act and the Objector’s acknowledgement that they 
have not sought to prevent public access, it would appear that use has been without 
permission. 

 
77. The Objector submits the opinion of the Court of Appeal in the case of Redcar29.  

The Redcar case was subsequently appealed to the Supreme Court, but judgment 
had not been handed down at the date of the Objector’s submissions. 

 
78. The Objector submits the opinion of Dyson LJ, from the Court of Appeal, who was of 

the opinion that when the landowner’s use was inconsistent with the use of the local 
inhabitants; 

 
“The inconsistency will manifest itself where the recreational users adjust 
their behaviour to accommodate the competing activities of the owner.  By 
adjusting their behaviour, they give the impression to the owner that they are 
not claiming a right to do what they are doing.  That leads the owner not to 
regard the users as acting as of right.”30 

 
79. The Objector seeks to rely on this opinion because they have entered into 

agreements with the football and cricket club allowing them to use the Land as their 
home ground (noted at tab 4 of the Objector’s objection).  The cricket club have 
installed and maintained a rope fence around their square to the exclusion of the 
public.  Accordingly, the public have adjusted their behaviour to accommodate the 
competing wishes of the Objector. 

 
80. The Applicant in response states that the rope fence around the cricket square does 

not always prevent people from using that piece of the land; thereby the public 
continue to assert their right.  The Applicant also submits the opinion of the Supreme 
Court in Redcar.  The Objector was aware of this decision but maintains that their 
submissions were still correct.31 

 
81. The Supreme Court overturned the decision of the Court of Appeal with Lord Walker 

having; 

 
25 Trustees of the British Museum v Finnis (1833) 5 C & P 460 
26 Ibid at 465 
27 R (Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] 
UKHL 28 
28 Ibid at paragraph 69 
29 R (on the application of Lewis) v Redcar and Cleveland Borough Council and Another [2010] UKSC 11 
30 R (on the application of Lewis) v Redcar and Cleveland Borough Council and another [2009] 
EWCA Civ 3 
31 letter dated 15 March 2010 
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“…great difficulty in seeing how a reasonable owner would have concluded 
that the residents were not asserting a right to take recreation on the disputed 
land, simply because they normally showed civility… towards members of the 
golf club who were out playing golf.  They simply acted (as all the members of 
the Court agree, in much the same terms) with courtesy and common 
sense.”32  

 
82. In Redcar the users’ deference did not prevent the application to register the land as 

a town or village green from being successful.  The users of the Land in Polegate 
may show an equal amount of ‘courtesy and common sense’33 and not infringe on 
the land being fenced off for use by cricketers.  The Applicant, at “reply 13” of his 
response to Polegate Town Council’s Objections, states that the cricket club are 
responsible for erecting and maintaining the fence, not the Objector. 
 

83. The Objector is of the opinion that the Supreme Court’s decision is compatible with 
that of Dyson LJ in the Court of Appeal. However, Lord Walker states that the 
judgements delivered in the Court of Appeal ‘put the decision squarely on the ground 
of deference, excluding user as of right’.   Accordingly, Dyson’s LJ judgement would 
be incompatible with the Supreme Court’s opinion because ‘the fact remains that 
they were regularly, in large numbers, [enjoying the land]’34.  As in Redcar, ‘golfers 
[organised activities] and local residents can co-exist without much friction even 
when the latter have established legal rights.’35  
 

84. It is considered that deference to use of organised games would not prevent 
registration and that, on the balance of probabilities, it is likely that lawful sports and 
pastimes have been carried on in those areas of land when organised games were 
not being conducted. 
 

85. The Objector has submitted specimen agreements for the letting of the Land for 
cricket, football and stoolball.  The Objector, at paragraph 14 of their response, 
submits that they are evidently “controlling and exercising the rights of the owner.”  
The decision of the Supreme Court in Redcar illustrates that excluding part of the 
Land does not prevent the application from succeeding, nor would it result in part of 
the Land being excluded from the application. 

 
86. In his late submissions, the Applicant states that the fact that organised cricket and 

football took place at certain times, which denied the public the ability to engage ‘as 
of right’ in lawfully sports and pastimes, could not prevent registration on the basis of 
the Judgment in Newhaven Port and Properties Limited v East Sussex County 
Council [2012] EWHC 647 (Admin). The Applicant quotes part of the Judgment in 
which Mr Justice Ouseley stated ‘the fact that lawful sports and pastimes cannot be 
engaged in over the whole of the registered land all the time is not a reason for 
refusing to register all the land over which at times of the day, depending on the state 
of the tide, the public can and do engage as of right in lawful sports and pastimes…’. 
However, this statement concerned whether prevention of as of right use by natural 
forces, rather than prevention by the landowner. It is therefore considered that this 
argument is not relevant here. 

 
87. The Polegate Parish Council Byelaws of 195536 permit the Council to ‘set apart any 

such part of the ground as may be fixed by the Council.’37  However, these byelaws 
‘must be described in a notice board and affixed… in some conspicuous position.’38 

 
32 Ibid (n28) at paragraph 36 
33 Ibid (n28) at paragraph 36 
34 Ibid (n28) at paragraph 36 
35 Ibid (n28) at paragraph 47 
36 made under s.8(1)(d) Local Government Act 1894, by the Parish Council of Polegate with respect to a 
Recreation Ground 
37 s.8 Polegate Parish Council Byelaws 1955 
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88. The Applicant submits that the Objector has been unaware of the existence of the 

byelaws and that they have not been displayed anywhere on site.  Accordingly, he is 
of the opinion that the Objector would be acting ultra vires if they were to enforce 
byelaws that were unsigned (and not on display).  

 
89. It was made clear in Newhaven Port and Properties Limited v East Sussex County 

Council that unless the byelaws were brought to the attention of the public or 
enforced that their existence alone would not be a bar to registration. In this instance 
the evidence suggests that they have not been on placed on site, nor enforced. 
 

90. However, the purpose of the byelaws does raise another issue. Whilst the procedural 
requirements of the byelaws have not been adhered to39 they were made pursuant 
to section 8(1)(d) of the Local Government Act 1894.  This, as the Objector states at 
paragraph 3 of their response, applies additional powers to parish councils as 
detailed in the Public Health Act 1875 specifically on the power and confirmation of 
byelaws.40 
 

91. The Objector seeks to rely on section 164 of the Public Health Act 1875 which is 
stated in full; 

 
Any urban authority may purchase or take on lease lay out plant improve and 
maintain lands for the purpose of being used as public walks or pleasure 
grounds, and may support or contribute to the support of public walks or 
pleasure grounds provided by any person whomsoever.  Any urban authority 
may make byelaws for the regulation of any such public walk or pleasure 
ground, and may by such byelaws provide for the removal from such public 
walk or pleasure ground of any person infringing any such byelaw by any 
officer of the urban authority or constable.41 

 
92. The Applicant questions the meaning of public recreation (in “reply 4” of his response 

to Polegate Town Council’s Objections) and that it does not fit with the definition of 
public walk or pleasure ground as stated in the above section.  There has been 
piecemeal development of this legislation in the courts. 
 

93. Initially, in Brockwell42 the House of Lords were of the opinion that occupation by a 
local authority was in reality occupation by the public because ‘the county council 
[were] merely custodians and trustees for the public.’43 
 

94. In Hall v Beckenham Corporation44 Finnemore J was of the opinion that, ‘if land is 
bought under s.164 of the Act of 1875 for that purpose it is dedicated to the use of 
the public for the purpose of a park.’45  The Objector acknowledges, at paragraph 3 
of their response, that the statutory purpose for which the land was to be (and is) 
held is not specified in the 1922 Conveyance, the 1926 Conveyance nor on the 
registered title.  The Conveyances merely state that “[the land shall] be used as a 
public recreation ground.”  
 

95. In Tranter46 Morris LJ was of the opinion that ‘the real occupiers of the park are the 
public’47 in a situation when the local authority has, by virtue of a deed, acquired a 

 
38 Ibid 
39 they have not been signed, they have not been displayed on site and no user can recall seeing a copy 
40 s.183-s.184 Public Health Act 1875 
41 s.164 Public Health Act 1875 
42 Lambeth overseers v London county council [1897] AC 625 
43 Ibid at 630 
44 Hall v Beckenham [1949] 1 KB 716 
45 Ibid at 726 
46 Sheffield Corporation v Tranter [1957] 1 WLR 843 
47 Ibid at 857 
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park in accordance with the Act of 1875.  This, in the opinion of Devlin LJ in Blake,48 
‘is sufficient material from which to infer that beneficial ownership has passed to the 
public and to negative occupation by the local authority.’49 

 
96. Lord Roger and Lord Bingham held, in Beresford50 that indulging in lawful sports 

and pastimes pursuant to a statutory right would be ‘inconsistent with use as of 
right’51 with ‘their use being “of right.”’52  This is in accordance with DEFRA’s 
guidance of August 2010 to commons registration authorities and the Planning 
Inspectorate, provided by the Objector at paragraph 6 of their response; 

  
The public must be allowed to use the land for recreational purposes, and the 
authority cannot lawfully prevent such use.53 

 
97. If the Land was acquired under section 164 of the Act of 1875 it would appear 

appropriate to conclude that use was by right because the beneficial ownership has 
effectively passed to the public.  Accordingly, the application would fail because it 
could not be shown that the public have indulged in use of the land as of right. 
 

98. However, the Public Health Act 1875 permits local authorities to maintain lands for 
the purpose of public walks or pleasure grounds that have been purchased or 
leased.  The Applicant, in “reply 4” notes that the land was not purchased and is not 
leased.  The Applicant submits that the wording of this section would appear not to 
apply in this instance because the land was gifted to the Council by virtue of the 
1926 conveyance. 
 

99. The Open Spaces Act 1906 may be applicable when land has been obtained by a 
local authority where payment has not been made.  The Open Spaces Act permits a 
local authority to; 

 
acquire by agreement54… and undertake the entire or partial care, 
management, and control of any such open space… whether any interest in 
the soil is transferred to the local authority or not.55 

 
100. At section 10 the 1906 Act goes on to state that; 

 
[a] local authority who have acquired any estate or interest in or control over 
any open space… under this Act shall… hold and administer the open 
space… in trust to allow, and with a view to, the enjoyment thereof by the 
public as an open space.56 

 
101. The Town Council is the owner of the Land. It was acquired by the Town Council’s 

predecessor in title, Hailsham Parish Council, by virtue of a Conveyance dated 16 
April 1926 (“the 1926 Conveyance”).  

 
102. There is no reference in the Conveyance to the statutory power under which the 

Land was thereby transferred. The relevant part of that Conveyance states that the 
Land is conveyed to the Parish Council:- 

 

                                                 
48 Blake v Hendon Corporation [1962] 1 Q.B. 283 
49 Ibid at 301 
50 R (on the application of Beresford) v Sunderland City Council (2004) 1 AC 889 
51 Ibid  889 
52 Ibid 889 
53 DEFRA document relied on by the landowner at paragraph 6 of their response which has subsequently 
become unavailable.  The document that supersedes this can be found at 
<http://www.defra.gov.uk/rural/documents/protected/common-land/craguide.pdf> particularly part 8.10 
54 s.9(a) Open Spaces Act 1906 
55 s.9(b) Open Spaces Act 1906 
56 s.10(a) Open Spaces Act 1906 
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“To hold the same unto the Council subject so far as thereby affected to the 
covenants on the part of the said Rupert Sackville Gwynne and the Trustees 
in the purchase deed contained upon trust to permit the same to be used as a 
public recreation ground for the benefit of the inhabitants of the Village of 
Polegate in the Parish of Hailsham”. 

 
103. There is no dispute that the Land has, as a matter of fact, been used by local 

inhabitants as a recreation ground for many years. Instead, the fundamental issue 
arising is whether the Land has been used by those local inhabitants “as of right” so 
as to establish that particular element of the statutory criteria to justify the land’s 
registration as a town or village green or, rather, whether it has been so used by the 
inhabitants “by right” so that such statutory requirement has not been established 
and the land could not be registered as a town or village green. 

 
104. The Applicant contends in his submissions that the absence in the conveyance of the 

statutory provision under which the land was acquired negates the fact that the land 
is held under any such provision, and that use was not ‘by right’. 

 
Case Law – ‘As of right’  
 

105. Turning to the caselaw in relation to that issue, it was considered in some depth, 
albeit on an obiter basis, by the House of Lords in Beresford.57 Lord Scott made 
express reference to section 10 of the Open Spaces Act 1906 which provides that a 
local authority who have acquired any interest in or control over any open space 
under the 1906 Act shall thereafter hold and administer that open space in trust for 
the general public and allow the public to use it and enjoy it as an area of open 
space.58  
 

106. He went on to state that as the local inhabitants’ use of such open space would have 
been pursuant to the trust imposed by section 10, that use “would have been subject 
to regulation by the council and would not have been a use “as of right””.59 However, 
and significantly, he further noted that although section 10 which imposes such a 
trust only applies where the open space is acquired by a local authority under the 
1906 Act, it was arguably unnecessary for it to be expressly stated in the deed of 
transfer or in a council minute that the land was so acquired under that Act for that to 
be the case. Instead, he stated obiter:- 

 
“It would be, in my view, an arguable proposition that if the current use of land 
acquired by a local authority were use for the purposes of recreation and if 
the land had not been purchased for some other inconsistent use and the 
local authority had the intention that the land should continue to be used for 
the purposes of recreation, the provisions of section 10 would apply”.60 

 
107. Again, at the end of his Judgment, Lord Scott noted:- 

 
“Where “open space” land comes into the ownership of a “principal council”, I 
think there to be strong arguments for contending that the statutory scheme 
under the Local Government Act 1972, whether or not the Open Spaces Act 
1906 or Section 21(1) of the New Towns Act 1981 are applicable, excludes 
the operation of section 22(1) of the Commons Registration Act 1965.”61 

 

 
57 [2004] 1 AC 889. 
58 At paragraph 29. 
59 At paragraph 30. 
60 At paragraph 30. 
61  At paragraph 52. 
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108. He thereby indicated that when a local authority owns land that has been acquired or 
appropriated as public open space and is used as such, there is a strong argument 
that such land could not be registered as a town or village green. 

 
109. Similar observations were made by Lord Walker who stated, again obiter, that:- 

 
“Where land is vested in a local authority on a statutory trust under section 10 
of the Open Spaces Act 1906, inhabitants of the locality are beneficiaries of a 
statutory trust of a public nature, and it would be very difficult to regard those 
who use the park or other open space as trespassers (even if that expression 
is toned down to tolerated trespassers). The position would be the same if 
there were no statutory trust in the strict sense, but land had been 
appropriated for the purpose of public recreation.”62 

 
110. Hence, although that issue has not been definitively determined by the Courts, there 

is strong obiter dicta from the House of Lords, which is clearly highly persuasive 
authority albeit not binding, that land owned by a local authority for the very purposes 
of public recreation, and which is used for such purposes, is not used as of right by 
the public, but rather is used pursuant to the right the public have to use the land 
under the statutory trust or otherwise. 

 
111. Moreover, it seems that the view held is that where land is specifically held by a local 

authority as public open space and is used as such, then it cannot be used by local 
inhabitants as of right. 

 
112. Use as of right is effectively use as a tolerated trespasser where the landowner 

chooses to take no steps to prevent such use but, rather, acquiesces in that use. 
Local inhabitants thereby ultimately gain a right to use the land for recreational 
purposes after having used it for qualifying purposes as of right for the relevant 20 
year period if all the other statutory criteria are met. Yet, where land is held as public 
open space, users are not tolerated trespassers at all, and so are not using the land 
as of right.  

 
113. Instead, they are entitled to use the land for recreational purposes, either pursuant 

to a statutory trust if the land has been acquired pursuant to the Open Spaces Act 
1906 or pursuant to alternative statutory provisions such as the Public Health Acts or 
merely by virtue of the fact that the land is publicly held as public open space. It is 
pursuant to that substantive right which the public already have, that they enter onto 
the land and use it. 

 
114.  Further, and significantly, the landowner cannot preclude such use in such 

circumstances. He has no option but to allow users to use land as public open space 
provided they are using it lawfully. 

 
Application of Legal Principles to the Facts of the Application 
 

115. Applying those obiter statements to the Land, it is apparent that there is no indication 
as to the statutory power under which it was acquired by the Town Council’s 
predecessor in 1926. It is also unclear as to whether any enforceable trust was ever 
created. Nonetheless, the one specific purpose referred to in the 1926 Conveyance 
for its acquisition was “to permit the same to be used as a public recreation ground 
for the benefit of the inhabitants of the Village of Polegate”. 

 
116. This suggests that the purpose for the Land’s acquisition was to use it as a public 

recreation ground for those inhabitants. No other potential purpose for its acquisition 
is referred to in the 1926 Conveyance nor has any other purpose been suggested. 
Moreover, it is of note that, as a matter of fact, the Land has been so used. It is laid 

 
62  At paragraph 87. 
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out and maintained as a public recreation ground and it has been used as such by 
the local inhabitants for many years. Byelaws were made in this regard, which also 
shows the intention of the Objector (whether or not they were displayed is not 
relevant). Further, the Land does not appear to have been used for any other 
purpose. 

 
117. Given those circumstances, on the balance of probabilities it is concluded that the 

Land was acquired and is held by the Town Council as a recreation ground for the 
local inhabitants of Polegate. Consequently, the local inhabitants had a right to use 
the Land, so have used it by right rather than ‘as of right’. The statutory criteria for 
registration of the Land as a town or village green under s15(2) have, therefore, not 
been satisfied. 

 
 
Considerations into the feasibility of holding a Public Inquiry 

 
118. The Commons (Registration of Town or Village Greens)(Interim 

Arrangements)(England) Regulations 2007 require that the Local Authority consults on 
the proposed green before making a determination. This process has been completed 
as detailed at paragraph 31. 

 
119. The Registration Authority retains discretion as to whether to hold an Inquiry, and must 

give consideration as to whether or not one should be held. An Inquiry would be 
conducted by an independent Inspector or expert and would enable members of the 
public to put their view across in adversarial proceedings. The Inspector or expert 
would make recommendations and it would then be for the Authority to decide whether 
or not to accept any or all of those recommendations.  

 
120. Those in favour or against the application have had the opportunity to submit their 

representations and these have been made available to the Panel, in full, for Members 
to read in the usual way and have been analysed in this report.  

 
121. The Committee is permitted to use its discretion when determining what course of 

action to follow: 
 

 It can accept the officer recommendation put forward.   
 It can adjourn the matter and seek further information.  
 It can reject the recommendation and determine that the land should be regarded 

as a town or village green.  
 As set out above, the Panel can request that a public inquiry be held. 

 
 
122. As to whether a public inquiry ought to be held, it does not seem that such is required 

in these circumstances for the following reasons. In R. (on the application of 
Whitmey) v. Commons Commissioners,63 the Court of Appeal held that although the 
decision as to whether to hold an inquiry was one for the Registration Authority’s 
discretion, an inquiry was necessary in two types of cases.  

 
a. The first of those is where the registration authority itself has an interest in the 

land subject to the application as that would then give rise to a conflict of interest. 
That is not the case in this instance.  
 

b. The second is where there is a dispute which is “serious in nature”. Although 
there is a clear dispute in this instance, the facts are not particularly in dispute in 
relation to whether the Land has been held as recreational public open space.  

 

 
63 [2005] QB 282. 
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123. Instead, the real dispute is a legal one and little would be served in holding a public 
inquiry for such legal submissions to be made as ample opportunity has already been 
given by the Registration Authority to both Parties to express all their observations in 
relation to that issue. Moreover, although there are other matters which are factually in 
dispute, such as the extent to which the Land was available to local inhabitants when it 
was being used by others who had hired it, the nature and extent of such disputes do 
not seem to be sufficient to require an inquiry. 

 
124. It was also pointed out in Whitmey that a registration authority might consider it 

appropriate to hold an inquiry in circumstances where an application is of particular 
local interest. However, it appears that the interest in the present Application is typical 
for such applications and not of any general wider local interest above that which 
would ordinarily be expected. 

 
 
Conclusion and Reasons for Recommendation 
 
125. After careful consideration of all the evidence submitted to the County Council it is 

submitted that the Applicant has not, on the balance of probabilities, satisfied each 
element of the statutory criteria for registration, and thus the Application ought to be 
rejected on that ground. 

 
126. There is insufficient evidence to show that the local residents of Wannock Road 

Memorial Ground have indulged in lawful sports and past times, as of right, for a 
period of twenty years and they currently continue to do so.  Accordingly, section 15(2) 
of the Commons Act has not been satisfied. 

 
127. The objection received by the County Council does counter the evidence to support 

the application. 
 
 
Recommendation 
 
Upon consideration of this report it is recommended that the application to register Wannock 
Road Memorial Ground as a town or village green be rejected for the reasons given above. 
 
Philip Baker 
Assistant Director 
Legal and Democratic Services 
 
Contact Officer:    Christopher Wilkinson 01273 335744 
Senior Solicitor:  Joanna Hauge 
 
Local Members: Councillor D. Shing 

Councillor S. Shing 
 
 
 
Appendix 1: Application received 7 December 2009 
 
Appendix 2: Application plan 
 
Appendix 3: Photographs of the Land taken by the Applicant 12 August 209 
 
Appendix 4: Objector’s initial response to the Application (dated 23 February 2010) 
 
 
Background Documents 
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Further submissions and all supporting documents will be made available to Members from 
9th October 2012. 
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